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E.O. 11652: N/A 

TAGS: EIND, ETRD, OECD, EEC 

SUBJECT: THE OECD GOVERNMENT PROCUREMENT CODE AND THE EC 

REE: A) EC BRUSSELS 6031 

B) STATE 151341 

C) EC BRUSSELS 5140 

D) BERN 2759 

SUMMARY: 

1. THE MISSION HAS PROVIDED EC COMMISSION OFEICIALS WITH THE 
US SUBMISSION FOR THE AGENDA OE THE SEPT. 15 MEETING OF THE 
OECD TCWP ON GOVERNMENT PROCUREMENT. THEY AGREE THAT THE 
MAJOR ELEMENTS OF AN OECD CODE SHOULD BE ACHIEVED BY 
EARLY 1976. HOWEVER, THE EC CANNOT GO VERY FAR AT THE 
SEPT. 15 MEETING BECAUSE THE EC PERMREPS WILL PROBABLY NOT HAVE 
DISCUSSED THE EC DRAFT DIRECTIVE ON GOVERNMENT PROCUREMENT 
BY THAT TIME AND REACHED AGREEMENT ON EC DRAET DIRECTIVE 
ISSUES AEFECTING THE CODE. SIGNIEICANT PROGRESS WILL HAVE TO AWAIT 
A LATER TCWP MEETING. THE ISSUE PREVENTING PROGRESS ON THE 
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EC DRAFT DIRECTIVE IS TREATMENT OF THIRD COUNTRY GOODS IN 
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FREE CIRCULATION WITHIN THE EC. THE ERENCH WANT AN EC 
POLICY CALLING EOR THE EXCLUSION OE SUCH GOODS EROM THE 
SCOPE OE THE EC DRAFT DIRECTIVE IN ORDER TO STRENGTHEN 
THE EC POSITION IN THE OECD NEGOTIATIONS. END SUMMARY. 

2. ON JULY 3 A MISSION OEEICIER MET WITH EC COMMISSION 
OEFICIALS DERISBOURG, WHO REPRESENTS THE EC IN THE OECD 
TCWP ON GOVERNMENT PROCUREMENT, AND STRUXIANO, WHO 
HANDLES THE EC DRAFT DIRECTIVE ON GOVERNMENT PROCUREMENT. 

WE CONVEYED TO THE EC OFEICIALS THE US SUBMISSION TO 

THE OECD SECRETARIAT EOR THE TCWP SEPT. 15 MEETING AS 
REQUESTED IN REETEL A. 

3. DERISBOURG SAID THAT THE COMMISSION AGREES WITH US 
THAT AN AD REFERENDUM AGREEMENT ON THE MAJOR ELEMENTS OF 
AN INTERNATIONAL CODE SHOULD BE ACHIEVED AMONG OECD 
MEMBERS BY EARLY 1976. HE SAID THAT AN ARTICLE 1 13 
COMMITTEE MEETING ON MAY 22 GAVE THE COMMISSION INSTRUCTIONS 
TO ARRIVE AT AD REEERENDUM SOLUTIONS ON THE CODE IN SIX 

TO NINE MONTHS. THE SIX-TO-NINE-MONTH PERIOD WAS 
BASED ON AN ASSESSMENT OE A) THE TIME IT WOULD TAKE TO 
REACH AGREEMENT ON THE EC DRAET DIRECTIVE ON GOVERNMENT 
PROCUREMENT AND B) THE AMOUNT OF TIME REMAINING BEEORE 
DISCUSSIONS OE THE GOVERNMENT PROCUREMENT CODE WOULD 
PROBABLY SHIFT FROM THE OECD TO THE GATT. THIS BEING 
SAID, DERISBOURG CAUTIONED ABOUT EXPECTING TOO MUCH 
PROGRESS IN THE SEPTEMBER TCWP MEETING BECAUSE THE 
EC PERMREPS WILL NOT EVEN TAKE UP THE EC DRAET DIRECTIVE 
UNTIL SEPTEMBER (THE DATE IS NOT SET.). HE HOPED THAT 
SUBSTANTIAL PROGRESS ON THE DRAET DIRECTIVE WOULD BE ACHIEVED 
BETWEEN THE SEPTEMBER TCWP MEETING AND ONE LATER IN THE FALL. 
A CONTACT IN THE ITALIAN PERMANENT REPRESENTATION 
TOLD US THAT THE ITALIANS, ALTHOUGH NOT ENTHUSIASTIC 
ABOUT THE DRAFT DIRECTIVE, WILL PUSH IT EORWARD DURING 
THE ITALIAN PRESIDENCY. 

4. DERISBOURG QUESTIONED OUR INCLUDING "CONDITIONS 
EOR AWARDS" AS A MAJOR OUTSTANDING ISSUE. HE RECALLED 
THAT TWO MEETINGS AGO THE EC HAD AGREED THAT "ALL THE 
ELEMENTS" UPON WHICH A CONTRACT AWARD WILL BE BASED 
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MUST BE NOTIEIED TO POTENTIAL BIDDERS AND HE THOUGHT 
THAT EC "CONCESSION" SETTLED THE ISSUE. 

5. DERISBOURG IS WORKING WITH THE MEMBER STATES ON 
EC AGENDA SUGGESTIONS EOR THE SEPT. 15 MEETING. HE 
NOW EXPECT TO SEND IT TO THE OECD SECRETARIAT BY 
JULY 15. THE AGENDA ITEMS HE IS SUGGESTING ARE: 

A) SCOPE AND APPLICATION OP THE INSTRUMENT (I.E. 
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EXCEPTIONS AND DEROGATIONS); 

B) ADHESION TO AND WITHDRAWALS EROM THE GOVERN- 
MENT PROCUREMENT CODE. (DERISBOURG SAID THAT THE EC 
POSITION IS THAT IP THE "KEY" COUNTRIES DO NOT ADHERE TO 
THE CODE OR CEASE TO APPLY IT, THEN NO COUNTRY WOULD 
BE ABLIGED TO HONOR IT VIS-A-VIS ANY 

OTHER COUNTRY, I.E., IT WOULD BE NULL AND VOID); 

C) STATISTICS POR SURVEILLANCE PRUPOSES (NOT FOR 
NEGOTIATIONS); 

D) SURVEILLANCE MECHANISMS AND DISPUTES SETTLEMENT. 

6. DERISBOURG BELIEVES THAT IF DISPUTES SETTLEMENT 
AND THE SCOPE OP APPLICATION CAN BE SETTLED, OTHER OUT- 
STANDING ISSUES WILL BE MUCH EASIER TO RESOLVE. RE- 
GARDING SCOPE OP APPLICATION, HE SAID THAT AT THE 
SEPTEMBER MEETING THE EC WANTS TO HIT THE JAPANESE 
HARD ON EXCEPTIONS GIVEN IN JAPAN POR SMALL AND MEDIUM 
SIZED PIRMS. 

7. IN A SEPARATE TALK WITH STRUXIANO AND A PERM REP 
CONTACT, WE OBTAINED ADDITIONAL INFORMATION ON THE 
DIPFICULTIES THE MEMBER STATES ARE HAVING WITH THE 
DRAPT RESOLUTION ON TREATMENT OP THIRD COUNTRY GOODS 
IN FREE CIRCULATION WITHIN THE COMMUNITY UNTIL AN 
INTERNATIONAL AGREEMENT IS REACHED ON GOVERNMENT 
PROCUREMENT (SEE REPTEL A). THE FRENCH (AND THE 
ITALIANS) DO NOT ACCEPT THE SOLUTION OFPERED BY THE 
COMMISSION REPORTED IN REPTEL A WHICH, ALTHOUGH CALLING 
POR COORDINATION OP MEMBER STATE POLICIES TOWARD 
THIRD COUNTRY GOODS, IN PRACTICE WOULD PERMIT EACH 
MEMBER STATE TO EXCLUDE OR ACCEPT THIRD COUNTRY PRO- 
DUCTS AS THEY WISH. THE FRENCH ARE ARGUING THAT TO 
STRENGTHEN THE NEGOTIATING POSITION OP THE EC IN 
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THE OECD NEGOTIATIONS THERE SHOULD BE A) A COMMON 
POLICY ADOPTED BY ALL MEMBER STATES AND B) UNTIL THE 
ISSUE IS NEGOTIATED IN THE MTN, THE GENERAL POLICY 
WOULD BE THAT NON-EC GOODS IN FREF. CIRCULATION WITHIN 
THE EC WOULD BE EXCLUDED FROM THE SCOPE OF THE EC DRAFT 
DIRECTIVE ON GOVERNMENT PROCUREMENT. WE UNDERSTAND 
TO ACHIEVE THIS RESULT THE FRENCH WOULD LIKE THE 
DRAFT DIRECTIVE ITSELF TO CONTAIN SPECIFIC LANGUAGE 
LIMITING APPLICATION TO EC PRODUCTS UNTIL AN INTER- 
NATIONAL AGREEMENT IS REACHED. 

8. STRUXIANO SAID THAT IT NOW HAS BEEN DECIDED THAT 
THE COMMISSION (I.E. STRUXIANO) RATHER THAN A 

COUNCIL WORKING GROUP WILL REWRITE THE DRAFT RESOLUTION 
AS HAD BEEN REPORTED IN REFTEL A. (THERE ARE 
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SERIOUS LEGAL QUESTIONS AS TO WHETHER THE DRAFT DIR- 
ECTIVE ITSELF CAN EXCLUDE NON-EC GOODS ALREADY IN FREE 
CIRCULATION WITHIN THE EC.) BOTH DERISBOURG AND 
STRUXIANO CLAIMED THAT UNTIL TREATMENT OF THIRD 
COUNTRY GOODS IS SETTLED, THERE IS UNLIKELY TO BE 
PROGRESS ON OTHER OUTSTANDING PROBLEMS IN THE DRAFT 
DIRECTIVE. THE FRENCH CONSIDER THIS A CRITICAL POINT 
IN ESTABLISHING AS STRONG A NEGOTIATING POSITION AS 
POSSIBLE AND WANT IT RESOLVED BEFORE THEY MOVE ON TO 
OTHER OUTSTANDING ISSUES. MYERSON 
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